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{Legishutlve Deparimeni}
Sese fhelle, ehe Dbk Angasy, 2000 5 vrevaia 15, 1941 (Sakad

The following Act of Parliament eeceived the assent of the President o the
Sth Auguast, 2009, and 15 bereby publsled Tor peneTal informatinn—

THE FROTECTION OF CHILDEEM FREOM SEXUAL OFFENCES
{AMENDMENT)ACT, 2009

Mo, 25 oF 20149
| Sl Aregresr, 2019,
An Act further wo amend the Protection of Children from Sexual Offences
Act, 2012,
By o emucted by Parfinment in the SevenycthYear of the Republic of India os follows—

1. 441 Thiz Act may be calfed the Proteciion of Children fromy Seacal Offeaces  Shon zle and
{Amienddremh Ao, 2019 COMMENZEmEal.

02 1o shodl odame inle force oo seel dase s the Comeal Govesameny may, by nonfcaion
I the CHTicial Gaseite, sppoinl

52 of 21 2 Inthe Prodection of Children From Sexual Offences sct. 2012 thereinafier referred Amendmgin
v &5 e prineipal Actd, mosection 2,— al section 3

L) in subesection 48 afver clase (b the Tollowing clease shall be nsemed,
nmaely . —

tea ) "chkl pomography” moans any visaal depiction of sessally explicit
conduct involving & child whicl include phoog ragh, videe, digital or computes
genermiod impge indistinguishaile from an ectual child, end image ereaged.
ndﬂ;‘l-l.{“d. ar modificd, but appear o depnt a chislads

féom




T He Ele wrre- 33004090 REGD. NO. DL -33004/3

he (Bazefte of India

FEREE
EXTRAQREDENARY
= 1 —WTE 53— W0 i
FART T -Eectlon 3—Sub-section {if]

ey A weafine
PUBLISHED BY AUTHORITY
B 24 v Teowel, e, 3T 16, 10 19CFTW 25, 1949
Mg 2594 MNEW DELHIL FRIDAY. ALBGUST 16, 1|]1i'.r'=.'|-]T-:A1.r.n'-m k2% :*J-u

wfgen ww == e s
feleasy.] egw)
afEregeT

a4 fsdl 96 seem 2000
WE, JeSTE) —am swn A aed e =) Sl 2019 (2019 W 25) F o
i oo (2) A wertafis sfTm = v e g e wrer OREET 16 SR, 2019 1 3wl
& A gt 4 rﬂﬁiﬂ = .
[ 5 SE0g-frase. )
mrn Fe wwraei ae whe

RMIETR Y OF WOMEN ARND CHILD DEVELOMIEMNT
3 10 Wl Secuian)
HOTIFMCATION
Mew Dk 1he Bl Avgus 0%

L0 1999 F Y =ln eners i 8 ihe Péraens cdmezied By fubs (80700 (2o ertaan 1 of the Prongczion of Chddien
Siain Stausl Qileaces (Amendmenip &0 PUCE LES of M09 ihe Censad Goweinaign herely appoams the 16 .F..-_gu-.n

l.l-e'.l l;. thir gd@ir o el b ahie i &g yBall @ cane .1||u force

e

e

|F W W0 W)

aahTHE SAXLMA KHATW AN I 5211

CREE Rt Th TR
- SECCE T S i il P — s i o
Lipizaasd by Do |.'i |'l|-l'\-I"E O T T G T T |"l-r" Horg Rada Mavapen: Pea Ded | 15
sl Publisheaa by ot Casaiilgy an PLgdeaioen, Dyl 1R00%E R Rkt
=
Ty —
" b Rte =

10 BEH)




Ameadment
of scpian 4

Amndmoni
of secien §

Apfed ution ol
PO SBSIRO
Jfof saptinn G

TPuniskmee
for appravaled
LU EETEAY
sazhiadl asdull

Aremileian:
ol secive 9

2 THEGAZETTE OF MDA EXTRARDINARY [Fang 1l

0¥y i sub-seckion {21, Tor the wards, bmokeis snd fiparms “the Juvenike Tusiice
iCaie and Erowection of Children) Act, 20007, the words, hrackets and fpares “ihe
Juvenile hestice (Care apd Prosection of Childrend Act, 20057 shall be sulsrinted.

3, In the principal Act. section 4 shail be enembered as section 4011 ibereol and—

{ad im sub-iecihea (0 28 w0 rennmberal, o thie wards Mseven yeare”. ihe
words "ten years” shall be subsitied:

i byafier sisb-sectian 113, e following sub-secions shall be insented, nomely:—

i 1 Whoever commigs persirative sexanl asssab on o child bebow siveen
years of ape shall be punished with imprsosment fora lerm whicl alsall not be
lews thow twenty years, but which may extend w Imgrisonmen: foe life, whicl
shall mean imprisonment for the remainder of oatusal life of thar persea, and
shall plso be Jiahle 1o fine

{33 The fine fmeposed under seb-section (51 shadl be st and rensonable
and paid tn the viction (o meet the medical expenses and refsabilication of such
wictim. "

di In section Sof the principal Acl—
clyin chovse (f1—
AT I suleclause L e wond or” cconrring 3 the end shall be omilted;
{ ) b sabhectause (), the wond “or” oceerming uf the end shall be omsdtied,

(€] after seh-clause (640, the Tollowimg sub-clause shall he nserted,
reEardy—

“tivh causes demh of the child: od®:

(£iy bn clause sy, Tor the words “commumal or sactarion vielanes®, the words
“communal or sectarian violence or during any rstural colamity e in suiler Sluaticas”
chindl he sulystfipdad

5. For section 6 of the prmcipal Act. the following section shatl be substitged.
i y—

" {1} Whoever commits agpravmed penctrative sexunl asssul shall be punished
with rigoeois impriseament (or 2 wrm whick shadl not be kess than swenty years, bt
which may estend o impriscament for life, which sholl mean impriscament for the
remmminder of natural 1ifz of tha person. and shall alsohe lshbe o fine, ar wilh deah.

(23 The fine imposed under sh-section 1) shall be just and reasonabie an
paid 1o the victim to meet the medical expenses and rehabilitation of such vieum.”.

fi. In section 2 of the principal Ac—

i1 1o clamse (5, For the words “eommunal of sectariat vidlaace”, the wonds
“communal or seciaran viokence or daring any nawesl calamity of in any similar
silnsns” shall be substitared:

{ify afier chause (il the Tollowing ciase shall be insened. nawely:—

) whpever peratades, induces. enlices o coerces o chilsd ko gl
ardminisiered or administers o direel anyons 10 adminisier, help o geting
adimiristerail any dmyg or hormone or any chemical subsance, w achild with
e el Ui sech ebild amains sacly sxmal maduriiv®

S of OO0
Toal 4G
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T For section B of the principal A1, the fellowing seotion shall be substiued.

namefy:—

"L i F Whoeees skt 4 chald or ckikdren B Tu'rnnﬂ'rrrﬁil; purposes shall b
punished wab myprsonment lor & lerm which shall ned he kess than five years and
shall afea be lahle o e, dnd it evenl af sweoomd or :.||hmiu|:ﬂl coreiion
with isprisanment for & e swiiach shadl pecbe dess e seven vears aned afso be lphle
i3 fire

121 Whoever using o child or children for pemographic purposes under
sub-sectbon £ conaniis an olfesce melfemed win section 3 o tection S5 or section 7
of section % by directly panicapatee fis soch pamsgranbie acts, shodl be penished for
e sadl offences abso usdes sootion-4, seetion b, section B and section T pespectively,
in aidition o the pamshment previded in sab-seetion 145"

. For section 15 of the principal Act. the Tollowing section shall be subsamane

Suhsiiigtes nf
ned sRrhinn
fg wetipom 14

[ LTS SR T
Tiw wsdng ookl
for
[T
ISy

Suhstimsas ol
new secmon far

namely:—
wecibon 15
"15 40y Aoy parson. who dores or posaesses pomagaphic malerial inany  Peashmen
[ wvedvimg o child, bl Fails L alio st ar alesinoy ar repon ithasume inihe dcsignﬂ;l;ﬂﬁ foe siurage of
suthority. as may be prescribed, witk 2n Istesion e shars o Liansmit child pamoprephy. ﬁ;:;;‘“"
shall be ligble 10 fine ot less than five thoosand rupees, and m the event of  invoking
secaid or !-l.ll.'l'."ﬂ!'l'{!.ll'."ﬂl affence, vally Nise whicl ahall med e less than ien thowsnmd child
s
(21 Ay person, who siores or possesses pernographic moeznsl Inoary oo
invoiving o child fos tmasmitting ar propogating or dispioying or distitatng in any
munmer ¢ any fme except forthe perpese of reporting, as may be prescribed. of for
nse o evitence i oo, shallbe porished with miprisonment of cither description
which may exlend (o three yeors, o7 with Tise. or with both
LE) Any person, whio Siores Or pmsesscs pornographic materizl in oy form
invoiving a child for commercind porpose shall be pumished on the firsl comiction
with imprisommes of either deseription which shall not be Tess than three years
which may extend vo fve years, of with fine, o witly botk, and in the event of
second or subseguent comviction, with mmprisonmen of eitber deseription whicl
shall not be Jess chan lve vears which may extend 1o seven years and shall also be
lizbiz 1o fine.”
9o In section 34 of the principal Aci, For the words, brackets and fgures "the  Amendmen
36 of 3000, Juvenile Justice {Care and Protection of Childrend Act, 20007, ihe wards, brackets o ecion 34
1 i ®ia and t'lg:ms. e Jovenale Justice (Care and Probeciion of Chiklrend Act, 20057 shalk be
sulrstibisted,
10, Do sectinn 42 of the prncepal Act. for che Gparees, leter and wards “376E ar  Asevdmen
AT 0l 1860 section S04 of the Indian Penal Code®. she figores, kelters and words “376E, section 309 of o weion 52
2 oof EHEL the ladian Penal Cixle or sectson §78 of the Information Techeedopy Act, 20007 skall be

S balinEned.

11, 1o section 45 of the principal Act, b seb-section (3], elnese {a) shall be resletiered
o5 clause (aby deereol and before claase {al) 2 w0 re-lewered, the allowing classes shall
b imseried. namely:—

et S T
al secrkon 4%

“tap the mamner of deleting or destroying o reportiog about pormogesgbibe
weerial many foem involviap nclibd w e desigraned authoniry wnder sul-sectwnd )
of secvios 15;

12 BGH|
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(gt b sainer of repoctitg alsl pesneeaphic maberial inany form involang
a child usder sob-section €23 of sectwn 15"

DE. O MARAYANA RATLL
Secrefary la dhe o, af India
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S —

MINISTRY OF LAW AND JUSTICE
i Legislative Deparitment)
Mewe Bplivi, e 30 5 Joly, 2009 ervand 9, [ I (ke
The following Act of Pashament recerved the assent of the Presidem on the
3kt July, 2019, &nd is hexeby published for peneral infommiston. —
THE MUSLIM WOMEN(PROTECTION OF RIGHTS ON MARRIAGE)
AT, Hy9
P, 0o Y
[31af Jady, 2014,
AnAct to protect the rights of masried Muslis wormen and to prohibit divorce by
proncemcing tskag by their busbiands and 1o provide for matters connected
therewilh or incidenial thereo.
Be it emocied by Parliamen in the Sevenie Year of the Repehlicof Iniia as follows:—
CHAFTERE
Praprisiamy

1. {74 This Act naay be colled the Muslin Women | Fronection of Righis oo Mismige) Sl e
Act. 2019 entem and

. Gl TR R
(23 B shall citend 1o the wiwle of Tndia except the State of Fammn sl Koshmir,
£21 it shall be deemed to have come it Torce on i 19k day of Sepember, 2018,
1. [n this Act, unless e conest MBErWASE Cgunes,— D

L) "electromic forme shall have e s memning as assigned io it 0 clomse {r)
ol sub-spetion 11 of secan 2 of e Information Technology Act, 2000;
tb) “Magistrale” meant a Judicial Magistrate of the fiest class exerclsang

purizdiction wader the Cocde of Criminal Proceduse, 1973, In the arca where the fmaeried
Musling wonan resides, gl

=il 15
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ey & P TV S UL T
——

oh "ralag” means rafag-e-bddad o0 any ather similar foem of ralag baving
the effect of imslastaneows and irmevocaide divorce prorounced by a Muslim
hieshand.

CHAFTERE
DECLAFATGH GF FALAQ TU EL VO ARKD ILLEGAL

XAy pronouncement of radag by o Mushim busbhnd wpon bis wife, by words,
either spoken of WLlen 0 is Slectsanie laen o i any olker manner whatsoever, shall be
vl anal ilegal.

4 Any Muslian asband who pranounces rafag refered 10 i sectbon: 3 upon his wile
shitll be punished wath impaisomment for alesm which may exeend o theee yoars, wsd shall
also he linhle w fine,

CHAFTER T
Peorroriow oF Birams oF MaERiED MUsLs wouEn

5. Without prejuclios o the generadity of the provisions cosigsned in any ather kaw fog
the time beisg m foree, a mearricd Mushim soman spon whom el 1 poommincsd shall be
ertithod to moceive from her busband sech amount of subsiserce allowance for her ond
dopendent childeen, 25 may be deermined by the Magistrme

fie Morwithsanding aything comtamed wany mber lave far the time being in foroe,a
married hMuslim woman shall be entitbed 0 costiody of her mimor children i abe evert of
proemuncemend of defag by her hushand, in such masner 2 may be detenninesd by the
Magistrs.

T Monsvichszanding anythimg comamed m the Code of Crimina) Procedure, 1973 —

fa2) am offence pumshable undey dhis Act skall be cognizable, if information
relatang b he cammission ol the pffence is gives o an offieer i elsnge of a pelice
station by Ghe marned Mushim woman upoe whom talag is pronounced o oy person
relannd w ber by bloed or mamiagpe;

il an alfarcs punashable under this Act shall be compoundabde, atthe instance
of ke married Musling eomssn upoi wlions deling is prosounced with 1he permission of
the Mugistiale, on such feoms ared conditioms as be may delermine:

i) fie perenn dccised of o odferce ponisiable umder this Act shall be released
o3 brakl unbess the Magistrate, on on application filed by the actused and after bearing
the mirried Muslion wosan apon whom deleg B pronouesced. s sanfhed that e ae
regsomabds grounds e eranting bail 10 wech pesson,

B U0y The Maclim Wainen (Proteclion of Righis on Marrizge) Second
Urdimanoe, 20 5 heredy fepenbod

(21 Motwithsandmg sweh repeal, myvthing done oraay action ieken ender the Musiim
Woisen (Frolection of Riphis on Marniaget Sccond Ordinance, 20049, shall be deenped w
have bpen dane or taken unger the proyicisms of s Act

DR G Makay ssda Badl),
Serresry it Dol of Jedia.
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MINISTRY OF WOMEN AND CHILD DEVELOPMENT
MOTIFICATIIN
Mew Dicii, the Sth Mazch, 2020

G5R. 165(Ej.—In exercise of the powers conforred by section 43 of the Prowecpon of Cheldren from
Senual OFences Acr 207117 of 2012), the Cenersl Government berehy makes ihe lollowang nles, ramely —

1. {11 Shorv title and commencement.—These rules may be calked the Fratechon of Children from Sayual
Offences Rales, 2020

{23 They shall ceme mia force on the dase of e publication in the Officenl Gazene.

1. Definitdons.— |1 15 these mules, aniless the comext stherwise requines.-
fal “Act” means the Prowcnon of Cluldren from Seaun) Offeaces Aa, 2012 3¥ad 7013

b “Dhiseries Ch 3 Protecnon U™ (ECPU) mezns the Dismor Chald Presecnion Uit ssiablished by the Sate
Givernment under section [ of the Javenils fusiece (Care and Prowecton af Cliddren) Ace, 2055 (2 af
20140,
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connecting the eriminal past of father of victim with innocence of accused persons. It is
to be tried and tested on the anvil of evidence produced and Oral evidence is sufficient in
the case to reach to the conclusion about guilt of accused persons.”
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I8 109




L35
prosecution, like in the persen case), may lead (0 occurrence of more severe crime in the
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oF
i CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
Feeeron Fo, Departmant of Empowerment of Persons with Disabilitles [Divyangjan)
Fatas sl sy WU Mindstry of Social Justice and Empowermant

. IS WO A Govarnmant of Indka i E
Case No 18914 112020 Dated 2104203
T = p- G P,

The Director Gerral of Police, Madiya Pradesh = -

Palice Headquarters. Jehangirabad. =

Bhegal- 462008 (Madiyn Pradesh) By

Emnail - dgpmip@mppoalice gov.in R ﬁ
Sul -~
1] AR

Rape of a 53 wear's old wisually challenged waman in her Bhopal hame amid
COVID-19 Lockdown
LL R

—
BT, ) I L"“"Ar’
PMlease find enclosed a photacopy of MITY Mews clipping dated 18,04 2020 on the -
abuve mentioned subjece which is self-eaplanatory. The Chiel Commuisioner far Persons with d{f“' .

Dvisabelities {Divyangian) has taken suc-metu cognizance i this mater,

LI

nf 1
2. Section 7(4) of the Fl-ighqs of Persons with Disabilities Act, 2016 provides as under:- '35

g : Y
"1 {4 Any police officer who receives o complaing or elherwise comes o knaw of
zbuse, vipglence or exploitation lowards any persan with disabilicy shall inform the W
apcrieved peraon o
—

() hig ar her right to appiy for progection under sub-tecticn {7 and the
pariiculars af the Excounive MapRIElc having JEnsgeion 0 provide As5isEnce;
{b] the particulars of the nearest aeganisation or mstitution warking for

the reheabilitation of perscas wath disabilities;
{c} 1k right to Free legal aid; and

\

{d) the right 16 file 2 complaini under the provisians of this Act or any
ather law dealing with such offence:

Provided thet nothing m this secrion shall be construed in any manner st 19
relieve the pofice officer from his duty to proceed in aceordance with law upon receipt of

No ADGRICAWPA. BT 2.0
Dated.. 24/ 03./2048

infarmation as io the commission of a cognizable offence.

i Secuon T3 of the Righls of Persans with Cisabifities Act, 2016 mandates che Chiefl ""i
ommissionsr for persons with disabilities on his own mation o on application of any
sprieved person of othes wise'to lonk into complaints imer-alia, with respect 1o maners relating
deprivation o nighls of perscnsg with dusabilities,

3

: In view of the above, it is adivissd 1o gt the matter inguired into and submit the inguiry
report alang with comments b this Court within 20 days frem the date of receipt of this better,

el ey

E F Yours fasthully,
: 2 f
& gncl, s above St -
= {Dr. 5.K. Prasad)
bl 35 [ry. Chiel Commissioner
2 oy las
Saate Commissioner for Persong with - Fur information and follow up,

-
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3. o It is found that althoiigh semen was

detected on the slide of the prosecutrix vagina, however, no
DNA testing was done, which could have proved whether

the said semen belong to the present appellant or to the
husband of the prosecutrix or any other person as it is'an -

admitted fact that the prosecutrix was a married lady, living
with her husband. Thus; in the absence of DNA report, it
cannot be said with positivity ‘that the semen/human

_ spermatozoa detected on the slide of the prosecutrix was of

the appellant only. .
kX

17.  ................The presence or absence of smegma on
the corona glandis of the accused is also vital factor to be
considered in a rape case and can also be a decisive factor to
form an opinion regarding the culpability of the accused as
in the case of DNA. In the present case, the appellant was
lucky that he was examined by a competent doctor who
thought it fit to mention the presence of smegma on the
glans of the appellant, however, more often than not, it is
observed that the doctors do not even mention the presence
or absence of smegma on the corona glandis of the accused
person which is easy to detect and thus the accused persons
are deprived of a vital scientific information which can be
used by them in appropriate cases to demonstrate their
innocence. It is also found that despite there being a specific
provision under s.53A of Cr.P.C. Regarding examination of
person accused of rape by medical professional and
ws.164A of CrP.C. Regarding medical examination of a
rape victim as also a specific order dated 04.05.2016 passed
by this court in M.Cr.C. No.6476/2016, the investigating
officers are not only oblivious of the same, but are also
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unable to form an opinion on their own whether the DNA
profiling would be necessary in a particular case or not, as in
the present case, which is rather unfortunate and
demonstrates a total apathy on the part of the investigating
officers to conduct the investigation in a professional
manner. -

18. In such compelling circumstances, it is directed that
henceforth when any accused person, arrested in a case of
rape within 24 hours of the rape is examined by the doctor,
the presence or absence of smegma on corona glandis must
be disclosed in the MLC of the accused.

19. Let a certified copy of this order be sent to the Director
General of Police, M.P. for its further transmission to the
Superintendents of Police of all the districts of M.P. for
proper compliance of this order as also the order dated
04.05.2016 passed by this court in M.Cr.C. No.6476/2016
for its fresh compliance.

20. Needless to say that noncompliance of this order shall
entail appropriate departmental action against the
government Doctors preparing the MLC of the accused as
also the police officers investigating the rapé cases.
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JUDGMENT
( Passed on 21/05/2021)

1.  This criminal appeal has been filed under Section 374 of
CrPC. against the judgement dated 24.09.2018 passed in ST. ~ = -
No0.3800238/2016 by IVth A.S.J, Dewas whereby finding the

appellant guilty, the learned Judge of the trial Court has convicted.

him as under:-
Conviction Sentence
Section |Act |Imprisonment EFine " |Imprisonment in

lieu of Fine

376  |IPC |10 yearsRI  Rs.5,000/~ |6 monthsR.I.

452 |IPC f yearsR1  Rs.3,000~ |2 months R
d

2. Heard finally with the consent of the parties.
3. In brief, the facts giving rise to the present appeal are that on

21.09.2016 at around 6:30 in the morning when the prosecutrix was
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alone in her house as her husband had gone out to fetch milk, and
children, to her mother-in-law's house, at that time the appellant
cntere(i into her house, pulled her down and raped her. When the
prosecutrix shouted, the appellant closed her mouth, however, the
prosecutrix pushed him away and when the appellant started to run
from the spot, she threw a darata (sharp edged cutting instrument
with wooden handle) which hit the appellant on the back side of his
head. In this scuffle the prosecutrix's blouse and pezticéat also got
torn. The prosecutnx also ran away from the spot and went to her
mother-m—law s house where she informed about the mcndcnt to her
mother-in-law and brother-in-law and went to police station at
Doublc-Chowlki wherein the offence at Crimé No.07 of 2016 was
lodged against the appellant under Sections 452 and 376 of IPC.

4. After the charge-sheet was filed, the case was committed to the
trial Court and the learned Judge of the trial Court, after recording
the evidence, convicted the appellant as aforesaid. Hence, this
appeal.

5. Counsel for the appellant has submitted that the impugned
judgment of conviction is liable to be set aside inasmuch as the
learned Judge of the trial Court has not properly considered the
omissions and contradictions appearing in the statements of the
prosecutrix as also the other prosecution witnesses.

6. Counsel has further submitted that the husband of the
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prosecutrix had borrowed some amount from him and was not
returning the same and only with a view to avoid the payment and to
pressurise the appellant he has got the false FIR lodged against him.
It is further submitted that the medical evidence available on record
is inconsistent with the guilt of the appellant and as such the
appellant is entitled to be acquitted.

7. Counsel for the State, on the other hand, has opposed the
prayer and it is submitted that no case for interference is made out as
no illegality has been committ;:d by the leamed judge of the trial
court, hence, it is submitted tht. Hence, the appeal is liable to be
dismissed.
‘8. Heard Coimnsel for the parties and pémsed the felcord.
9.  From the record, it is found that the. FIR in the present case
was lodged by'the prosecutrix on 21.09.2016 at around 9 O' clock in
the morning stating that she was raped by the appellant at aréund 6to
- 6:30 in the morning. In the FIR, she has also stated that she had hif
the appellant with a darata while he was running away and as a
result of which he also suffered a head injury on the backside of his
| head. It is also stated that in this scuffle between the appellant and
the prosecutrix, her blouse and petticote also got torn. This fact is
substantiated by the property seizure memo wherein an iron darata
and a torned blouse of the prosecutrix have been seized but not the

petticoat. Prosecutrix has been examined by Dr. Sapana Raja (PW-8),
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who, in her deposition has stated that she examined the prosecutrix
on 21.09.2016 itself and found that she had an abrasion of 1 x 1 cm
on her head and on the left cheek there was an abrasion ' x %2 cm
and both the injuries were said to have been caused by hard and blunt
object. However, she has clearly stated that both the injuries were
around 2 to 3 days old. She has also found that there were no injury
suffered by the prosecutrix in her internal organs. In her cross-
examination also she has admitted that the injuries suffered by the
prosecutrix were more than 2 to 3 days old. Thus, it is api:arent that
the injuries suffered by the prosecutrix cannot be attributed to the -
incident. The FSL report of the prosecutrix and the appellant has
also beén proved as Ex.P/12 which says that articles A,Fand G had
semen spots and human spermatozoa wherein, article A relates to the
slide of the prosecutrix and articles F and G are the underwear and
slide of the appellant respectively. So far as the appellant is
concerned, he has been examined by Dr. Rajesh Choudhary, who has
stated that the appellant was capable of performing-the sexual act.
However, he did not find any injury on the genitals of the appellant,
but interestingly enough he also found smegma present on the glands
and under the foreskin of the appellant.

10. A perusal of the cross-examination of the prosecutrix reveals
that she has been suggested that the appellant works along with her

husband in construction work to which she feigns ignorance. She has
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also admitted that her bother-in-law's house is adjacent to their house
in which her bother-in-law lives along with his family, who has three
daughters and one son and their houses are separated by one
kachhchi Diwar/a temporary wall. She has leo stated that adjacent to
her house, Mira Bai's house is there apd on the other side of that the
appellant Prakash lives. She has also admitted that the road in front
of her house is a busy road. She has also been suggested that her
husband used to take money from the appellant Prakash and since he
did not want to return the money obtained ﬁ'om .ﬂ:e Prakash, she has
falsely implicated the appellant in conspiracy with her husband to

which she has denied. She has also stated that when she fell down

she also suffered a ﬁ)inor-injuxf on her elbt;w,- although she did show

the said injury to the Doctor and she has also been suggested that she
did not show the injury because she did not suffer any injury at all to
which she has denied. She_ has also been confronted with her
statement under Section 164 of Cr.P.C. which is proved as Ex.P/4
wherein she has not stated that when the appellant was nmniﬁg away
from the spot she hit him with a darati, which part is missing from
her 164 statement as in hér statement she has stated that when the
appellant was committing rape on her, in this scuffle a darati came in
her hand and she hit 2im on the backside of his head.

11. Prosecutrix's husband Ajay has been examined as PW-2. He

has also admitted that his house has only one room and there is a

1=l 219




féom

= CRA No.8208 of 2018
common wall between his house and his brother's house wherein hi§
brother and his four children resides. He has also stated in his cross-
examination that he works as a labourer, whereas the appellant sets
iron on the consfruction sites. He has also denied the suggestion that
he and the appellant had a dispute over the labour charges and
contractorship. Prosecutrix's mother-in-law Sharada Bai has been
examined as PW-3. She has also stated that the same story and has
stated that the prosecutrix had hit the appellant with a darata. Vinod

has been examined as PW-4, he happens to be the other brother-in-

law of the prosecutrix. He has also stated that the prosecutrix had hit. . --
the appellant when he was running away from the spot with a darata. . ..
Prosecution has-also examined Rekha Bai PW-5, who h}':\ppcns-to be:.. .,

the sister-in-law of the prosecutrix, who lives in the adjacent house. - -

She, in her cross-examination has admitted that she is residing
adjacent the house of the prosecutrix and has also admitted that
between their houses there is a partition made of wood and she has
also admitted that if anybddy calls from the pms:ecuuix‘s house, it
can be heard in her house also. She has also admitted that the road in
front of the prosecutrix's house is a busy road and the house itself is
in a populated area of the village. Kailash Solanki Inspector, Police
Control Room, Dewas has been examined as PW-9, who had also
seized the torn blouse of the prosecutrix and darata. He has denied

that the blouse is not actually torn but its stitching was removed. He
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has also admitted that he has sent the articles recovered from the

prosecutrix and appellant for FSL only and he did not opt for the

DNA testing of the articles. He has feign ignorance whether in rape

cases DNA testihg is compulsory. His attention was also drawn to the
order passed by this Court in M.Cr.C. No0.6476 of 2016 dated

4.5.2016 wherein this Court has directed that DNA testing should be

done compulsorily in all rape cases. He, however, has admitted that

as the appellant had no injury whatsoever on his head, hence, he did
pot specifically got him examined for any injury. The Investigating
Officer P. S. Bamaniya (PW-10), however, has admitted that he knew

that in rape cases DNA testing has to be done, however, he has also.

stated that he did not ask for DNA test:of ﬂ_ae.fappellant. He has
denied the suggestion that he did not get the DNA testing .of the
appellant done,'becaus'e he knew that there was no rape committed

by the appellant.

12.  The defence of the appellant in the present case is one of false

* implication only hence the probative value of the aforesaid evidence -

has to be examined by this court. Before proceeding further,, it would
be beneficial to refer to a decision rendered by the Hon'ble Supreme
Court in the case of Sadashiv Ramrao Hadbe Vs. State of

harashtr reported in (2006) 10 SCC 92 wherein also
the defence of the accused was one of false implication and the

doctor who examined the accused opined that the smegama was
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present around corono-glandia. The relevant paras of which read as
under:-

“6.  We have carefully considered the evidence in this case.
On a careful scrutiny of the entire evidence in this case, we are
of the view that the prosecution evidence has so many
contradictions and the whole incident seems to be bighly
improbable. The prosecutrix and her husband had been staying
at a village about 30 kms. away from the clinic of the
appellant. They came to the appellant's clinic and prosecutrix
after meeting the doctor with her child, she again wanted to
meet the doctor. She was allegedly taken to a room adjacent to
the main room occupied by the doctor. This room was small in
dimension and in the room there was a table which was having
a height of 34 inches and breadth of 20 inches. The prosecutrix
was asked to lie down on the tableand, according to the °
prosecutrix, first the doctor meddled with her private parts and
thereafter committed sexual intercourse. When the accused
touched her private parts and inserted his fingers, she did not
raise any any objection, nor did she got up from the table. The
d ast _Ula _Tdl dll -

objection D

" 0

- assault on her, It may be noticed that so many patients were”

waiting outsidé and they could not have been far off from the
room wherein the prosecutrix was allegedly sexually assaulted
by the appellant.

7.  The doctor, who examined the prosecutrix at about 3
am., did not find any injury on her body. There was only
swelling on the upper lip but the prosecutrix had no case that
this swelling on the upper lip was caused during the course of
the incident. There were no injuries on her private parts and the .
doctor who had examined her was unable to give any opinion
about the sexual intercourse allegedly taken place. It is
important to note that vaginal swab was collected by the doctor
and it was sent for chemical examination. Exhibit 43 is the
pathological report and it shows that on Microscopic
examination of the Vagina swab showed desquamated cevical
cells and few Co-oxalate crystals and fluid but no spsrmatozoa
was found. The Swab of Vagina was take ame day a
all » = b d
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10. In the present case there were 'sc: many persons in the
clinic and it is highly improbable the appellant would have
_made a sexual assault on the patient who came for examination

L AER
.
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(emphasis supplied)
13. Now considering the facts as aforesaid of the case on hand on
the anvil of the aforesaid decision rendered by the Hon'ble Supreme
Court in the case of W (spura), this Court
finds it easy to come to a conclusion that the prosecution has not

been able to prove its case beyond reasonable doubt. It is found that

'althoﬁgh semen was detected on thc slide of the prosecutrix vagina,

howcver no DNA testmg was done, wlnch could have proved
‘whether the sald ‘semen’ belong to the present appellant or to the
i husband of the prosccutnx or a:uy cther person as it is an adnutted ;

' “"Ifact that the' prosecutnx wis a mamed 1ady, Iwmg Wlth her husband

Thus, in the absence of DNA report, it cannot be said with positivity
thét the semen/human spermatozoa detected on the slide of the
prosecutrix was of the apr;eilant only. -

14. Onthe other hand, the dctectjion 'of smegma on the glanzls and
under the foreskin of the appellanf also demonstrates that he had not
indulged in intercourse during the past 24 hours as the smegma takes
24 hours to be collected on the glands. Admittedly, the incident took
place in the morning at around 6 to 7:30 AM wﬁere as the appellant
was examined by the Doctor on the same day in the night at 9:30 PM
as is mentiom_:d in his MLC Ex?P! 14. Thus, it is highly doubtful that

the appellant committed rape or had an intercourse prior to 24 hours
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from 9:30 PM of 21.09.2016. It is also found that all the witnesses

have admitted this fact that the prosecutrix's brother-in-law was

residing in the adjacent house and between their houses the only

partition was of a wooden wall and the voices from one house could
. be heard in the other house as well, and the sister-in-law of the
prosecutrix did not hear any ;.'oice' coming from the house of the
prosecutrix when the incident took place. It is also surprising that the
prosecutrix, instead of going to the house of the brother-in-law with
whose hoﬁse she had a common wau, _chose to go to hef mother-in~
law's house which was at a dist;anﬁe .In view of the aforesaid
: evadence adduced by the prosecutlon, thls Comt is of the consxdercd
view that the prosecution has not been able to prove its case beyond
reasonable doubt and, there are glanng loop holes n the story of
theprosecution, the.benef‘it of which has to be given to the appellant
and he is entitled to the benefit of doubt.
15. Reference, in this regard may also be had.to }he decision
rendered by the Supreme Court in the case of State of Gujarat v.
Kishanbhai, (2014) 5 SCC 108, para 12.6 of the same reads as

under:-

“12.6. The High Court having noticed the injuries suffered
by Gomi, a six year old girl child on her genitals, had
expressed the view, that the same would have resulted in
reciprocal injuries to the male organ of the person who had

commxrted mpe on her m_pmn:;d_oumm_lfmgsmsi
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(emphasis supplied)

16. .Resultantly, the impugned judgment dated 24.09.20.1 8 is
. hereby set aside and the appellant is acqu_iae{ from all the charges |

levelled against him. Appeﬁanf is lﬂjall He is directed to be reléased

forthwith, if not required in any'othér case.

17. From the aforesaid discussion, it is also apparent that the

presence or absence of smegma on the corona glandas of the accused
| is also vital factor to be cons:dered in a rape case and can also be a.‘
decisive factor to form an opinion regarding the culpability of the
accused as in the case of DNA. In the present case, the appellant was
lucky that he was examined by a competent doctqr who thought it fit
to mention the presence of smegma on the gl’ans of the appellant,

however, more often than not, it is observed that the doctors do not

even mention the presence or absence of smegma on the corona,

féom
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glandis of the accused person which is easy to detect and thus the
accused persons are deprived of a vital scientific information which
can be used by them in appropriate cases to demonstrate their
innocence. It is also found that despite there being a specific
provision under s.53A of Cr.P.C. Regarding examination of person
accused of rape by medical professional and ws.164A of CrP.C.
Régarding medical examination of a rape victim as also a specific
order dated 04.05.2016 passed by this court in M.CrC.
No.6476/2016, the investigating officers are not only obliﬁom of the
- same, but are also unable to form an opinion ;m fheir own whether
the DNA profiling would be necessary in a particular case or not, as
in the present case, which is rather amiforfunate and demonstrates a
total apathy on the part of the invesﬁgaﬁng officers to conduct the
investigation in a professional manner.

18. In such compelling circumstances, it is directed that
henceforth when any accused , person, arrested in a,case of rape
within 24 hours of the rape is-examined by the doctor, the presence
or absence of smegma on corona glandis must be disclosed in the
MLC of the accused.

19. Let a certified copy of this order be sent to the Director
General of Police, M.P. for its further transmission to the

Superintendents of Police of all the districts of M.P. for proper

compliance of this order as also the order dated 04.05.2016 passed by
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this court in M.Cr.C. No0.6476/2016 for its fresh compliance.
20. Needless to say that noncompliance of this order shall entail
appropriate departmental action against the government Doctors

preparing the MLC of the accused as also the police officers

investigating _the rape cases.
Appeal stands allowed.
Cc as per rules.
(SUBODH ABHYANKAR)
- JUDGE

Digitally signed by KHEMRAJ
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“Burden of proving that person is alive who has not been heard of
for seven years- Provided that when the question is whether a man is alive or
dead] and it is proved that has not heard of for seven years by those who
would naturally have heard of him if he had been alive, the burden of proving
that he is alive is shifted to the person who affirms it.”

awmaumﬂumaﬁ:ﬁwa%wﬁ@mﬁ%mw
WL g—

(1) WWWWWW%W%#HMQQQ
ﬁmmwaﬁauﬁwaﬂw%—

. “if section 108 of Indian Ewdence Act is to be interpreted literally,
it would have to be held that law presumes the death of a person unheard of
for seven years but is silent in respect of the date of presumed death.
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“The moment it is established that a person has not been heard of

for 7 years, the presumption of death arises.”

(3) Ay AAT @R TR fiwg wd Wew i e @

weer #§ 9 2008 ¥ I TTA A BT AU FETER g

....... Section 108 of the Act is in the nature of exception to the
rule contained in Section 107 of the Act and states that when a person has not
been heard of for 7 years by those who would naturally have heard of him if
he had been alive, the burden of proving that he is alive is shifted to the
person who asserts that the person is alive. In other words, if a person has not
been heard of for a period of more than 7 years by the persons who would
naturally have heard of him if he had been alive, then a presumption arises of
his death. Though Section 108 of the Act raises a presumption of death of a
person if he has not been heard of for a period of 7 years by the persons who
would naturally have heard of him, it raises no presumption as to the date of
his death. The date of his death, if disputed, must be proved as any other
fact.” ' '
(4) qRAT ofie @ frm eg orRRn @ ddy § Swew
RTT 7 2004 H T§ T o—

“the presumption as to death by reference to Section 108 would
arise only on the expiry of seven years and would not by applying any logic or
reasoning be permitted to be raised on the expiry of 6 years and 364 days or
at any time short of it”
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“ We, therefore, hold that the courts at the place where the wife takes
shelter after leaving or driven away from the matrimonial home on account of
acts of cruelty committed by the husband or his relatives, would, dependent on
the factual situation, also have jurisdiction to entertain a complaint alleging
commission of offences under Section 498A of the Indian Penal Code.”
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REPORTABLE
IN THE SUPREME COURT OF INDIA
CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPEAL NO.71 OF 2012

RUPALI'DEVI » ... APPELLANT
VERSUS
STATE OF UTTAR PRADESH & ORS. ... RESPONDENTS
WITH.

CRIMINAL APPEAL NO. 619 OF 2019
[Arising out of SLP(Crl.) No. 5695/2010]

CR A\l APPEAL NO, 620 OF 2
[Arising out of SLP(Crl.) No. 8246/2010]

CRIMINAL APPEAL NO. 621 OF 2019
[Arising out of SLP(Crl.) No. 7387/2011]

CRIMINAL APPEAL NO. 622 OF 2019
[Arising out of SLP(Crl.) No. 5052/2014]

CRIMINAL APPEAL NO. 623 OF 2019
[Arising out of SLP(Crl.) No. 5139/2014]

JUDGMENT

RANJAN GOGOI, CJi

1. “Whether a woman forced to leave her matrimonial home- on account of
acts and conduct that constitute cruelty can initiate and access the legal process

wmmavenithin the jurisdiction of -the courts where she is forced to take shelter with the

parents or other family members”. This is the precise question that arises for

* determination in this group of appeals.
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2. The opinions of this Court on the aforesaid question being sharply divided,
the present reference to a larger Bench has been made for consideration of the

question indicated hereinabove.

3. In

(i) Y. Abraham Ajith and Others v. Inspecior of Police,
Chennai and Another (2004) 8 SCC 100.

(i) Ramesh and Others v. State of Tamil Nadu (2005) 3 SCC
507.

(i) Manish Ratan and Others v. State of Madhya Pradesh
and Another (2007) 1 SCC 262.

(iv) Amarendu Jyoti and Others v. State of Chhattisgarh and
Others (2014) 12 SCC 362.

a view has been taken that if on account of cruelty committed to a wife in a
matrimonial home she takes shelter in the parental home and if no spe_zcific act of
commission of cruelty in the parental home can be attributed to the husband or
his .relatives, the initiation of proceedings under Section 498A in the courts having
jurisdiction in the area where the parental home is situated will not be
permissible. The core fact that would be required to be noted in the above cases
is that there were no allegations made on behalf of the aggrieved wife that any
overt act of cruelty or harassment had been caused to her at the parental home
after she had left the matrimonial home. It is in these circumstances that the view
had been expressed in the above cases that the offence of cruelty having been
committed .in the matrimonial home the same does not amount to a continuing
offence committed in the parental home to which place the aggrieved wife may

have later shifted,

4.  In Sujata Mukherjee v. Prashant Kumar Mukherjee (1997) 5 SCC 30;

Sunita Kumari Kashyap v. State of Bihar and Another (2011) 11 SCC 301 and
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State of M.P. v. Suresh Kaushal & Anr. (2003) 11 SCC 126 a seemingly
.diﬁerent view has been taken. However, the said view may appear to be based
in the particular facts of each of the cases in question. - For instance, in Sujata
Mukhetjee (Supra) there was a specific allegation that the husband, after
committing acts of cruelty in the matrimqnial home, had also gone to the parehtal
house of the wife where she had taken shelter and had assaulted her there. On
the said facts this court in Sujata Mukherjee (Supra) held that the offence is a
continuing oﬁence under Section 178 (c) of the Cr.P.C. lh Sunita Kumari
Kashyap (Supra), there was an allegation that the wife was ilitreated by her
husband who left her at her parental home and further that the husband had not
made any enquiries about her thereafter. There was a further allegation that
even when the wife had tried to contéot the husband, he had not responded. In
the said facts, this court took the view that the consequences of the offence
under Section 498A have occurred at the parental home and, therefore, the court
at that place would have jurisdiction to take cognizance of the offence alleged in
view of Section 179 of the Cr.P.C. Similarly in Staite of M.P. vs, Suresh Kaushal
(Supra) as the miscarriage was 'caus;ad to the wife at Jabalpur, her parental
home, on account of cruelty meted out to her in the matrimonial home, it was held
that the court at the place of the parental home of the wife would have jurisdiction

to entertain the complaint under Section 179 Cr.P.C.

5. The above two views which the learned re'férring bench had considered.
while making the present referencé, as already noticed, were founded on the
peculiar facts of the two sets of cases before the Court. It may be possible to
sustain both the views in the light 0}‘ the facts of the cases in which such view

was rendered by this court. What confronts the court in the present case is
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however different. Whether in a case where cruelty had been committed in a
matrimonial home by the husband or the relatives of the husband and the Wife
leaves the matrimonial home and takes shelter in the parental hbme located at a |
different p_lac:e,' would the courts situated at the place of the parental home of the
wife have jurisdiction to entertain the complaint under Section 498A. Thisis in a
situation where no overt act of cruelty or harassment is alleged to have bee_n.

committed by the husband at the parental home where the wife had taken shelter.

6. A look at the provisions of Cﬁéptér XIil of the Code of Criminal Procedure,
1973 (Cr.P.C) dealing with the jurisdiction of the Criminal Court in inquires and
trials will now be required. Section 177 of the Code of Criminal Procedure
contemplates that “every offence shall ordinarily be inquired into and tried by a
Court.wimin whose local jlurisdiction it was committed”. It is, therefore, clear that
in the normal course, it is the court within whose local jurisdiction the offence is
commiitted that would have the power and authority'to take cognizance of the

offence in question.

F 1% Sections 178 and 179 are exceptions to the above rule and may be set out

hereinunder:

“178.Place of inquiry or trial.-

(@) When it is uncertain in which of several local areas an
offerice was committed, or

(b) where an offence is committed partly m one local area and
partly in another, or

(c) where an offence is a continuing one, and continues to be
committed in more local areas than one, or

- (d) where it consists of several acts done in different local areas,
it may be inquired into or tried by a Court having Junsdfctron over
-any of such local areas.”
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“179. Offence triable where act is done or consequence
ensues.- When an act is an offence by reason of anything which
has been done and of a consequence which has ensued, the
offence may be inquired into or tried by a Court within whose
local jurisdiction such thing has been done or such
consequence has ensued.”

8.  Section 178 creates an exception to the “ordinary rule” engrafted in
Section 177 by permitting the courts in another local area where the offence is
partly cbmmitted to take cognizance. Also if the offence committed in one local
area continues in another local area, the courts in the latter place would be
competent to take cégnizance of' the matter. Under Section 179, if by reason of
the conéequences emanating from a criminal act an offence is occasioned in
another jurisdiction, the court in that jurisdiction would also be competent to take
cognizance. Thus, if an offence is committed partly in one place and partly in
another; or if the offence is a continuing offence or where the consequences of a
criminal act result in an offence being committed at another place, the exception
to the “ordinary rule” would be attracted and the courts within whose jurisdiction
the criminal act is committed will cease to have exclusive jurisdiction to try‘ the

offence.

9. At this stage it may also be useful to take note of what can be understood
to a continuing offence. The issue is no longer res integra having been answered
by this court in State of Bihar v. Deokaran Nenshi (1972) 2 SCC 890. Para 5

may be usefully noticed in this regard.

“5, A continuing offence is one which is susceptible of
continuance and is distinguishable from the one which is
committed once and for all. It is one of those offences which
arises out of a failure to obey or comply with a rule or its
requirement and which involves a penalty, the liability for which
continues until the rule or its requirement is obeyed or
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complied with. On every occasion that such disobedience or
non-compliance occurs and reoccurs, there is the offence
committed. The distinction between the two kinds of offences
is between an act or omission which constitutes an offence
once and for all and an act or omission which continues, and
therefore, constitutes a fresh offence every time or occasion on
which it continues. Inthe case ofa  continuing “offence,
there is thus the ingredient of continuance of the offence which
is absent in the case of an offence which takes place when an
act or omission is committed once and for all.”

10. The question that has posed for an answer has n;)thing to do with the
provisidns of Section 178 (b) or (c). What has to be really determined is whether
the exception carved out by Section 179 would have any applicatién to confer
jurisdiction in the courts situated in the local area where the parental house of the

wife is located.

11. To answer the above question, one will have to look into-the Statement of
Objects and Reasons of the Criminal Law [2™ Amendment Act, 1983 (Act 46 of
1983)] by which Section 498A was inserted in the Indian Penal Code. The

" section.itself may be noticed in the first instance:

“498A.Husband or relative of husband of a woman
subjecting her to cruelty.—Whoever, being the husband or
the relative of the husband of a woman, subjects such woman
to cruelty shall be punished with imprisonment for a term which
may extend to three years and shall also be liable to fine. '

Explanation.—For the purposes of this section, “cruelty” means

—

(a) any wilful conduct which is of such a nature as is likely to
drive the woman to commit suicide or to cause grave injury or
danger to life, limb or health (whether mental or physical) of the
woman,; or

(b) harassment of the woman where such harassment is with a
view to coercing her or any person related to her to meet any
unlawful demand for any property or valuable security oris on
account of failure by her or any person related to her to meet
such demand.” '
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12.  Section 498A of the Indian Penal Code was introduced by the Criminal Law
(second amendment) Act, 1983. In addition to the aforesaid amendment in the Indian
Penal Code, the provisions of Sections 174 and 176 of the Code of Criminal Procedure,
1973 relating to inquities by police in case of death by suicides arid .inquiries by
magistrates into cause of such deaths were also amended. Section 198A was also
inserted in the Code of Criminal Proceduré with regard to prosecution of offences under
Section 498A. Further by an amendment in the first schedule to the Cr.PC the offence
under Section 498A was made cognizable and non-bailable. Of considerable
significance is the introductian of Section 113A in the Indian Evidence Act by the Criminal
Law (second émendment) Act, 1983 providing for presumption as to abetment of suicide
by a married woman to be drawn if such suicide had been committed within a period of
' seveﬁ vears from the date of marriage of the married woman and she had been

subjected to cruelty. Section 113A s in the following term:

- “113-A. Presumption as to abetment of suicide by a
married woman.— When the question is whether the
commission of suicide by a woman had been abetted by her
husband or any relative of her husband and it is shown that
she had committed suicide within a period of seven years
from the date of her marriage and that her hushand or such
relative of her husband had subjected her io cruelty, the
Court may presume, having regard to all the other
circumstances of the case, that such suicide had been
abetted by her husband or by such relative of her husband.

Explanation.- For the purposes of this section, “cruelty”
shall have the same meaning as in section 498-A of the
Indian Penal Code (45 of 1860).”

13.  The object behind the aforesaid amendment, undoubtedly, was to combat the
increasing cases of cruelty by the husbe-md and the 'rela‘t.ives of the husband on the wife
which leaﬁé to commission of suicides or grave injury to the wife besides seeking to deal
with harassment of the wife so as to coerce her or any person related to her to meet any
unlawful demand for any prbp_érty, ‘etc. The above- stated object of the amendment

cannot be overlooked while answering the question arising in the present case. The
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judicial endeavour must, therefore, always be to make the provision of the' fa
introduced and inserted by the Criminal Laws (second amendment)-Act','lga's'miﬂ"ré
efficacious and effective in view of the clear purpose behind the introduction of the

provisions in question, as already noticed.

14.  “Cruelty” which is the crux of the offence under Section 498A IPC is
defined in Black's Law Dictionary to mean “The intentional and malicious infliction
of mental or physical suffering on a living creature, esp. a human; abusive
treatment; outrage (Abuseé, inhuman treatment, indignity)”. Cruelty can be both
physical or mental cruelty. Thé impact on the mental health of the wife by overt-
abts on the part of the husband or his relatives; the mental stress and trauma c;f
being driven away from the matrimonial home and her helplessness to go back to
the same home for fear of being illtreated are aspects that cannot be ignored
while undérstanding the meaﬁing of the expression “cruelty” appearing in Seétiﬁn
498A of the Indian Penal Code. The emotional distress or psychological effect on
the wife, if not the physical injury, is bound td continue to traumatize the wife even
aﬁer she leaves the matrimonial home and takes shelter at the parental home.
Even if the acts of physical cruelty committed in the matrimonial house may have
ceased and such acts do not oceur at the parental home, there can be no doubt
that the mental trauma and the psychological distress cause by the acts of the
husband including verbal exchanges, if any, that had compelled tﬁe wifé to leave
the matrimonial home and take shelter with her parents would continue to persist
at the parentat home. Mental cruelty borne out of physical cruelty or abusive and
humiliating verbal exchanges would continue in the parental home even though

there may not be any overt act of physical cruelty at such place.
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7 15. The Protection of Women from Domestic Violence Act, as the object
behind its enactment would indicate, is to provide a civil remedy to victims of
domestic violence as against the remedy in criminal faw which is what is provided |
under Section 498A of the Indian Penal Code. The definition of the Domestic
Violence in the Protection of Women from Domestic Violence Act, 2005
contemplates harm or injuries that endanger the health, safety, life, limb or well--
being, whether mental or physical, as well as emotional abuse. The said
definition would certainly, for reasons stated above, have a close connécﬁon with
Explanation A & B to Section 498A, Indian Penal Code which defines cruelty. Thé
provisions contained in Section 498A of the Indian Penal Code, undoubtedly,
encompasses both mental as well as the physical well-being of the wife. Even
the silence of the wife may have an underlying element of an emotional distre_ss
and mental agony. Her sufferings at the parental home though may be directly
attributable to commission of acts of cruelty by the husband at the matrimonial
home would, undoubtedly, be the consequences of the acts committed at the
matrimonial home. Such consequences, by itself, would amount to distinct
offences committed at the parental home where she has taken shelter. The
adverse effects on the mental health in the parental home though on account of
the acts committed in the matrimonial home would, in our considered view,l
amount to commission of cruelty within the meaning of Section 498A at the
parental home. The consequences of the cruelty. committed at the matrimonial
home results in repeated offences being comrﬁitted at the parental home. | This is

the kind of offences contemplated under Section 179 Cr.P.C which would

“squarely be applicable to the present case as an answer to the question raised.

féom




16. We, therefore, hold that the courts at the place where the wife takes
shelter after leaving or driven away from the matrimonial home on account of abts
ﬁf cruelty committed by the husband or his relatives, would, dependent on the
factual situation, also have jurisdiction to entertain a complaint alleging

commission of offences under Section 498A of the Indian Penal Code.

17. All the appeals are disppsed of in terms of the above.

[RANJAN GOGOI]

[L. NAGESWARA RAO]
[SANJAY. KiSHAN KAUL]
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I 3ruRTy Nifear & srfder
gﬁmﬁ‘feﬁﬁr

3 faeg gfed di= 3maxTy & FIR &_HT
(YRT 154 CrPC, URT 19 POCSO Udc SgUfdd URT 166 T IPC)

»  FIR & f:9ea ufcr ome &=
(9RT 154 (2) CrPC POCSO =T 2020 & FrH-4(3)(31))

»  wIfgT Ifod IRt /AfgsT et & & w94 HUF AT
(YRT 154, 161 CrPC, URI 24(1) POCSO Ua<)

» 39 AT IT RIS & WA W 8 HAF AT
(URT 24(1) POCSO Uge g URT 160(1) CrPC)

»  AHRIS /iR :erad, a1 377 Wi 6 W & oy fgufiy (gRieeR), saes a1 fadw yaiys ar
faory ufdrere urg &<
(URT 154, 164,(531) CrPC, URT 19(4), 26(2)(3) POCSO Tae, 79 5 POCSO =™ 2020)

» e & SR AoTar, Musrar gn ===
(URT 23, 24(5) POCSO Uae, URT 22837 IPC URT 327 (2) @ (3) CrPC)

» AT aAT THET Aod T931 DI UTH HRAT
(4RT 25(2) POCSO Tae T ORT 173(2)(ii) CrPC & 3Iidid AW WRBR P ARIhdpa .
F21-56-2020-B f2. 29.6.2020)

Rifercdta Themor & SRE

»  Rifds sruars /digasdt, sl Rifdcasa snf & oftar sik f:¢Jcw Rifdaia wier @ SuaR um w1
(gRT 357 CrPC aRT 19(5) POCSO Tae, POCSO M 2020 & 1 4(3) (3) a9 6, dor 9Rd
PR & TR T GRAR P HABT GRT a¥ 2014 H I Ry & T & AfspI-ohe SUaR &
Hey § IRY B 18 FASfrewT)

»  fifedta e &g wenfa I ara

(I 12 a5 F 7 Y &, T TE AIBR IAB AT BT BN (TRA TRBR & LT T4 YRR HeToT
TSI gRT aS 2014 § I 1R & GifSdT & AfshI-SNe TR & Fa8 7 SIRY &Y 718 F#SfarepT)

» 39 RifrcdiT uRieror & TEE U9 9T HRAT
(YRT TRPR P R T GRAR B0l G163 gRT a8 2014 § I TqR1e & GifSar & Afsdr-o e SuarR
& Y 9 IRt 18 ASfArenT)

RS |
»  AFRIE /RIS F:erad, a1 3 wTiig H g & 5 iy (giiaeR), srares a1 e ey ar
a9y ufirere a1 RAAY WerRIP UTH BT
(9T 154, 164,(5)(a)CrPC, URT 26(2)(3), 38 POCSO vae, 7™ 5 POCSO a9 2020)

» TG b SRM FHorar, Musrdr qar T =
(URT 33, 37 POCSO Uae, URT 228 IPC URT 327 (2) 9 (3) CrPC)
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I STORTY H 18 IY W ¥ IATY Y RfSar & ifdwrR

gﬁmﬁ‘feﬁﬁr

»

»

»

»

»

»

»

»

FIR foamt @ e are sifterdt & Swes it aRe sifierRal & M, ug qeum qRems ume &=

(=99 4(1) POCSO, =9 2020)

e & SR 3= FraT- e a1 3 U @ fdd o S WRINT 81 91 X&HT (URT 26(1), POCSO Tae)
AT & SR STRIUY & |HeET 7 3TFT (URT 273 CrPC, URT 24(3) POCSO Uae)

I 3R ER 7 € 1 Y et a1 Qe WA A T (I16 dedror A B FCATER)

(4RT 19(5) POCSO e, =9 4(4) POCSO a9 2020, 41 & ue M 69() Siwt fFrig 2016)
U BT WOTE Ud WERIAT UTH &A1 (URT 40 POCSO Tae iR 7w 4(8)(e)(f), =™ 07 POSCO
2020)

=TT & FER TR &Y SR uTE AT (R 4(13)(15) POCSO =g 2020)

A= TUT TRIG & SR U1 i WYUf TSR S 3TRIYT 6t FRTaRt sma, fRse anfg se=n
(P 4(13)(15) POCSO a9 2020)

A3 § et oft wRoT I gf5w oM H T FHAT (URT 24(4) POCSO TaRe)

3T SRIFT A BRI H SR gfow ifdert & s (Faw 4(13)(14)(15) POCSO M
2020)

fRIfdeia e & SR

»

»

R uRY&ToT & SR 37U+ AT AT a7 31y W carfar FOrTs SR RN 81 W1 I@ =T (URT 27(3) POCSO
Tae)
AR v ARG HU A @Y g7 gg wymef g (Frm 06(4)(3) POCSO a9 2020)

IR §

»

»

»

TS P SR 319+ AT T 1 3/ W i RO S HRINT 8 1 @A (URT 33(4), URT 37 POCSO
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